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A narrow win for schools

F JOSEPY FREDERICK had added
just two words to his handcrafted
banper displaying the message
“Bong Hits 4 Jesus,” the outcome of
Morse v. Frederick, 127 S. Ct. 2618
(2007), might have been completely differ-
ent. What are the words? “Legalize pot.”

In January 2002, Frederick, then a
public high school student In Juneau,
Alaska, hoped to attract television atten-
tion when he showed up to a parade near
school grounds apd unfurled his sign just
as the Olympic tarch passed by bim and
some {riends.

Instead, he attracted the wrath of bis
principal, Deborah Morse, and gained
national notoriety through his federal
Jnwsuit against her that ultimately boiled
down to one question belore the U.S. Su-
preme Court: “whether a principal may,
consistent with the First Amendmaont,
restrict student speech at a school event,
when that speech is reasonably viewed
as promoting illegal drug vse.”

The 5-4 majority. in ruling in favor of
the school and reversing the opinion of
the 91h U.S. Circult Court of Appeals.
made clear in Morse “that schools may
take steps to safeguard those entrusted
to their care from speech that can raa-
sonably be regarded as encouraging Ule-
gal drug use.”

But two justices In that narrow major-
ity made equally and forcefully clear that
political messages—such as the kind
protected in the Jandmark decision in
Tinker v. Des Molnes Indepen-
dent Communiey School Dis-
trice, 393 U.S. 503 (1969)}—re-
main at the core of protected
student expression.

Justice Samuel A. Alito Jr.,
Jjotnad by Justice Anthony M.
Kennedy. voted In favor of
the majorlty’s opinion but
wrote separataly to convey
his “understanding that (a) it
goes no further than to hold
that a publlec school may restrict
speach Lhat a reasonable observer
would interprat as advocating ille-
gal drug use and (b) i1 provides no
support for mny restriction of
speech that can plaugibly be {nter-
preted as commentng on any po-
Bideal or social lssue. Including
speech on issues such as ‘tha wis-
dom of the war on drugs or of legal-
Izing marijuana for medicinal use.” "

Clay Caloert is the John & Ann Cur-
ley Professor of First Amendment
Studies, and Robert D. Richards Is dis-
tinguished professor of journalism
and law, at The Pennsylvania
State University. They co-
direct the Pennsylva-
nia Center for the
First  Amend-
maent.

The specific proscription
by Alito and Kennedy un-
derscores the fragile namre
of the mafority that was
cobbled together by Chief
Justice John G. Roberts Jr.
If Prederick had added a
polidcal admonishment
about drug laws—calling.
perhaps. for the legalization
of mar{juana—presumahly
those two jurisis would have
switched camps and ruled in
favor of the high school stu-
dent, as did dissenting Justices
John Paul Stevens, David H.
Souter and Ruth Bader Glos-
burg.

Although the case may be
considered a minor victory for
schools—)imited to the narrow
circomslances of curtailing de-
cidedly pro-drug messages that
lack 8 polltcal component—the
broader value of the decision for
administrators may lie solely
in the recognition that the
Supreme Court appears 1o
tilt in favor of school offi-
cials over students in
the speech arena.

The case marks
the third loss for
student  litigants
before the Supreme
Court since the landmark Tinker case In
1969—not u good record consider-

Ing that the court has heard ex-
aclly three student-speech cases
during that 38-year peried.
Othor than the vote count in
the schools' favor. however,
nelther administrators nor
students in thelr charge
come out of this term's
decislon with 8 greater
undersianding of the
broader issue of how
much protection stu-
denl speech deserves.
The trilogy of cases
that has governed
student expression
for nearly nvo decades—
Tinkers Bethel School Dis-
trict No. 403 r. Fraser,
478 U.S. 675 (1986); and
Hazelwood v. Kuhlmeier.
484 U.S. 260 (1988)—re-
majns jotact, even as tha
Supreme Court sappears
to be slowly nibbling away
al Tinker’s protecdon for
student ax-
pression.

Morse adds
nothing more to
the legul land-
scape other than
saymg schools do not
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have to tolerate speech reasonably be-
lieved (o espouse & nonpolitical. pro-
drug message
such as “Smoke
pot.~ The court's
decision doesn’t
advance, overrule,
diminish or even sub-
stantively tweak any
of the sarlier prece-
dents.
On one level, perhaps
that's a good thing for speech
proponents, given that one
member of the majority, Jusdce
Clarence Thomas, wroie separate-
ly to say. “In my view, the history of
public education suggests thal the
First Amendmeni, us originally un-
derstood. does not protect student
speech in public schools.” That judi-
¢inl reasoning sends shivers up the
spioe of free speech advocales.

Issues remaln unanswered
In the end, though, the court’s
first decision regarding public
school speech rights in
nearly lwo decades is
vastly disappointing. it
breaks no new real
ground. More signifi-
cantly. it does nothing to answer the im-
portant and dmely queston of Just how
far a school's authority may reach In
punishing expression, such as the kind
that students transmit through elecironic
means like homemado Web pages, so-
cial-networking sites, text messages and
e-mall—arguably the most mudadled area
of student speech rights 1oday. Indeed,
Just & month afler Morse, (wo different
federal courts had to wreslle with this
very gquestdon in Wisnicwsk! o. Board of
Fducation of Weedsport Central School
Dist., No. 06-3394-cv 2007 US. App.
Laxis 15924 (24 Cir. July 5, 2007), and
Layshock v. Hermitage School Dist., No.
2:06-cv-116, 2007 U.S. Dist. Lexis 49709
(W.D. Pa. July 10, 2007).

Courts have split on whether off-cam-
pus axpresslon thal discusses on-campus
issues and people—quile ofton In stark,
vnflatiering terms—can be punished by
school officlals. Siudents are well
equippod with the technology that trans-
ports messages far more quickly and
broadly than Frederick's primitive, soph-
omorlt banner. Morse o. Frederick is no
help In dstermining the scope of the ad-
minlsirator's  Jurisdiedon—unless, of
course, the speech In question can be
reasonnbly viewed as pro-drug.

Consequently, students and adminis-
trators are right back where they wera
before Joseph Fredarlek sought his 15
minutes of fame on that January day—
that is, grappling with decades-old prec-
edent declded before loday’s technology-
Suvvy youngsters were born. G
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